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What is the Report About? (Executive Summary)

1. This report recommends Cabinet to consider whether to issue a claim for
judicial review against the decision of the Secretary of State to implement the
East/West two unitary authority proposal in Cumbria.

Recommendation of the Chief Legal Officer

2. Cabinet is recommended to review the summary of the legal advice which is
contained in the appendix to this report and to determine whether to issue a
claim for judicial review against the decision of the Secretary of State.

 Background to the Proposals

 Background to potential claim

3. On 21 July the Secretary of State for Housing, Communities and Local
Government announced his decision to, subject to Parliamentary approval,
implement the proposal for two unitary councils in Cumbria on an East/West
split.

4. On Monday 9 August the Council sent a pre-action protocol letter (“PAPL”) to
the Secretary of State in respect of a proposed claim by the Council for judicial
review of the decision of the Secretary of State to create two new unitary
authorities for the county of Cumbria (“the Two Unitary Approach”) rather than a
single unitary covering the whole of the county (“the Single Unitary Approach”).
The PAPL was also sent to the 6 District Councils in Cumbria as Interested
Parties in any claim for judicial review.  A copy of the PAPL is attached as
appendix 1.

5. The PAPL requested the Secretary of State to respond to the letter by 23
August.  The Secretary of State requested an extension to this timescale which
was granted.  The Secretary of State’s response was received on 6 September.
A copy of the response is attached as Appendix 2.



6. On 25 August there was a special meeting of the Council to discuss the judicial
review at which it was resolved that that this council believes that launching a
legal challenge against the proposed Local Government Reform in Cumbria will
be a waste of public money and time and that the council should instead focus
on serving local residents by working constructively with all partners to ensure a
smooth transition to the new unitary authorities.

Process for bringing a claim for Judicial Review

7. Judicial review is the mechanism by which the courts can review the decision-
making process of a public body to determine whether a decision was taken
lawfully and fairly. The purpose of judicial review is not to examine the decision
itself.  Judicial review is only concerned with the process by which the decision
was reached.

8. There are four main grounds for bringing a claim for judicial review.  These are
illegality, irrationality, procedural impropriety and legitimate expectation.

9. The role of the court in a judicial review claim is not to re-take the decision itself
but to look at the decision-making process.  The possible remedies are a
mandatory, prohibiting or quashing order, a declaration or an injunction.  The
most common remedy is a quashing order – this means the public authority will
be required to make the decision again following the correct procedure and
acting fairly and reasonably taking into account all relevant facts and ignoring all
irrelevant facts.  The public authority may reach the same decision again.

10. There is a two-stage process to bringing a claim for judicial review.  A claim for
judicial review may only be brought with the permission of the court.  If the court
is satisfied that there is an arguable case for judicial review it will grant
permission to proceed to a substantive hearing. The Court can agree to hear
both aspects of the application on the same day, with the permission hearing
rolling into a substantive one if considered appropriate by the Court.

11. The court must refuse to grant permission if it appears to the court to be highly
likely that the outcome would not have been substantially different if the conduct
complained of had not occurred unless it considers that to do so is appropriate
for reasons of exceptional public interest.  This is designed to prevent judicial
review cases being brought to challenge minor or technical errors that did not
make a difference to the outcome.

12. Strict time limits apply to a claim for judicial review.  The claimant must file a
claim form promptly and, in any event, within three months of the date on which
the grounds for the claim first arose.  This would require proceedings to be
issued by 20 October 2021 in order to satisfy this time limit.

13. If the defendant intends to resist the claim it must file an acknowledgement of
service within 21 days of service of the claim form together with a summary of
its grounds for resisting the claim.



Next Steps

14. If the Council decides to proceed with the claim for judicial review the next step
is to submit a claim form to the Court.  This will set out details of the claim and
any other interested parties and seek permission to proceed with the claim for
judicial review.  It should also state whether the Council is claiming urgency or
needs the application to be determined within a certain timescale.

15. As discussed above there is a strict 3-month time limit for bringing claims for
judicial review so if the Council wishes to proceed with a claim it must do so
within this time limit.

16. The legal advice Council has received in relation to the potential claim is
attached as appendix 3.  Cabinet is recommended to consider this advice and
determine whether or not to proceed with the claim.

17. If Cabinet determines to bring the claim then the Chief Legal Officer has the
authority to issue proceedings on behalf of the Council under 15.8(g) of the
Scheme of Delegation in Part 3 of the Constitution.

Options Considered and Risks Identified

Option (a)

Cabinet reviews the summary of the legal advice which is contained in the
appendix to this report and determine whether to issue a claim for judicial
review against the decision of the Secretary of State.

.
Option (b)

Cabinet asks for further information prior to determining whether to issue a
claim for judicial review against the decision of the Secretary of State.

 Risks – There is a strict time 3-month time limit for issuing a claim for judicial
review if Cabinet delays the decision as to whether or not to issue a claim it may
not be possible to meet this time limit.

Reasons for the recommendation/Key benefits

18. The Secretary of State’s decision on 21 July 2021 will result in a major
restructuring of local government in Cumbria.  It is important that all relevant
factors are taken into account in determining such a major decision which will
have a long-term impact on the delivery of services to the people of Cumbria.

Financial – What Resources will be needed and how will it be Funded?

19. The direct financial implications of the Council issuing a claim for judicial review
against the decision of the Secretary of State is in respect of potential legal
costs to pursue the claim estimated at £0.040m. This includes £0.003m in costs
incurred to date to issue the pre action protocol letter. If the Council is
unsuccessful in its claim then legal costs incurred by Government could be
attributable to the Council. It is estimated that they could be an additional
£0.040m.



20. If the decision of Council is to not proceed with a claim for judicial review no
additional direct costs will be incurred.

21. The Council has a requirement to ensure that the use of its resources provides
value for money and achieves best value. This should be taken into account in
determining its decision.

 Legal Aspects – What needs to be considered?

22. Cabinet is responsible for all functions of the Council unless they are delegated
elsewhere, either by law or under this Constitution.  A decision to issue a claim
for judicial review is not delegated elsewhere under the Constitution so falls
within the Cabinet’s responsibility.

23. As the decision to issue a claim for judicial review is an executive decision the
resolution passed by Council on 25 August is not binding on Cabinet.

24. Legal advice on the possible claim for judicial review is set out in appendix 3 to
this report.

Health and Safety Aspects – What needs to be considered?

25. There are no identified health and safety aspects to be considered in relation to
the issues discussed in this report.

Council Plan Priority – How do the Proposals Contribute to the Delivery of
the Council’s Stated Outcomes? (Outcomes - People in Cumbria are
Healthy and Safe, Places in Cumbria are well connected and thriving, the
Economy in Cumbria is growing and benefits everyone)

26. The issues discussed in this report are focussed on ensuring that full
consideration is given to how local government reorganisation in Cumbria can
be structured to improve outcomes for the people of Cumbria and ensure places
in Cumbria are well connected and thriving and the economy in Cumbria is
growing and benefits everyone.

 What is the Impact of the Decision on Health Inequalities and Equality and
Diversity Issues?

27. There are no identified health inequalities and equality and diversity issues to
be considered in relation to the recommendations in this report.

Appendices

Appendix 1 – Pre Action Protocol Letter
Appendix 2 – Response to Pre Action Protocol Letter
Appendix 3 – Counsel’s advice.  (To follow) Not for publication by virtue of paragraph 5
of Part 1 of Schedule 12A of the Local Government Act 1972 as this report contains
information in respect of which a claim to legal professional privilege could be
maintained in legal proceedings.



Key Facts

Electoral Division(s): All

Executive
Decision

Key
Decision
Included
in
Forward
Plan

Exempt
from
call-in

Exemption
agreed by
scrutiny
chair

Considered
by
scrutiny, if
so detail
below

Environmental
or
sustainability
assessment
undertaken?

Equality impact
assessment
undertaken?

Yes Not
included
on
forward
plan

No No No No No

Approved by the relevant Cabinet Member/s on 15 September 2021

Previous relevant Council or Executive decisions

Leader Decision 6 August 2021

Consideration by Overview & Scrutiny

No

Background Papers

None

Report Author

Liz Morgan, Senior Lawyer, Legal and Democratic Services
Email liz.morgan@cumbria.gov.uk


